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Presidential Veto Upholds  
Legitimacy of ESG Investing

In March 2023, President Biden acted to secure the U.S. Department of Labor Environmental, Social, Governance 
(ESG) Rule as foundational investment policy that permits fiduciaries of private retirement plans to consider climate 
change and ESG factors in investment decisions. The move was the first veto of the administrations term, signifying 
that ESG’s integration into the investment landscape has garnered the attention and action of the most powerful office 
in the nation. Despite these challenges, this means that pension plans that are pursuing these strategies can continue to 
do so.  

https://www.dol.gov/newsroom/releases/ebsa/ebsa20221122
https://www.dol.gov/newsroom/releases/ebsa/ebsa20221122
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DOL ESG RULE TIMELINE

According to the Center for Retirement Research, public 
pensions have engaged in what is now considered ESG 
investing for many decades, from screening out “sin stocks” 
in the 1970s and gun manufacturers in more recent years, 
to state funds actively investing in domestic development 
goals like homeownership. But as the use of ESG factors has 
become a political flashpoint, their integration into invest-
ment strategies has prompted a national policy fight to 
counteract ESG activities. In June 2020, the DOL proposed a 
rule that would limit the ability of fiduciaries of ERISA- 
covered plans to use environmental, social, and governance 
(ESG) factors in investment decisions. The current admin-
istration’s DOL amended the rule to allow ESG consider-
ations (dubbed the “final rule”), and in response to state and 
Congressional challenges, the presidential veto upheld the 
final rule. 

DESPITE CHALLENGES, SIGNS POINT  
TOWARD INCREASE IN ESG INVESTING

The Department of Labor rule applies to roughly $24 trillion 
in private retirement assets1—commonly known as Defined 
Contribution Plans or 401K plans—that are protected under 
the Employee Retirement Income Security Act, or ERISA. 
That leaves rules around public pension plans in the hands 
of state legislatures. 

A small but growing number of states have introduced bills 
prohibiting fiduciaries of those states’ pension plans from 
using any non-pecuniary factors in investment decisions – 
namely, ESG criteria. And there is potential for the anti-ESG 

1	 According to ICI, there were $11.5 trillion in IRA accounts, $9.3 trillion in private sector defined contribution (DC) plans (including 401(k) 
plans), and $3.1 in private sector defined benefit (DB) plans, as of Q4 2022. ICI’s estimates align with a CRS report that posted data through the 
end of 2021.

coalition to grow and target other sources of public capital 
(e.g., multiple state treasurers have withdrawn funds from 
Blackrock in response to them integrating sustainability 
into their portfolios). Some of those state laws have been 
broader in scope, targeting investment managers and 
financial institutions, which could hinder strategies and 
relationships for endowments and foundations. College and 
university leaders are particularly concerned about bills that 
specifically ban institutions from working with asset manag-
ers that have any ESG strategies—which could reduce the 
pool of managers, increase costs and limit opportunities. 
Some are hesitant to implement ESG strategies simply to 
avoid potential controversy or backlash. 

Certain benchmarking activities capturing investor senti-
ments across institution types seem to be trending toward 
more, rather than less, ESG integration and investment. A 
2020 study by PwC found that 8 in 10 asset managers and 
institutional investors plan to increase their ESG investment 
over the next two years, and a 2021 survey of 114 institu-
tional investors (40 percent of which were endowments 
or foundations) found that nearly 50 percent of respon-
dents incorporated ESG into the investment process – a 
7-percentage point increase from the prior year. Out of the
endowments and foundations that do use ESG strategies,
60 percent do so because they consider it their fiduciary
responsibility.

Within Commonfund’s research on nonprofit endowments, 
we also find increasing appetite for ESG strategies. In our 
2022 Council on Foundations-Commonfund Study of Foun-
dations (CCSF), 23 percent of respondents reported that 
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https://crr.bc.edu/wp-content/uploads/2020/10/SLP74.pdf
https://www.ecofact.com/blog/anti-esg-legislation-in-the-usa-emerging-risk-for-financial-institutions/
https://corpgov.law.harvard.edu/2023/03/11/esg-battlegrounds-how-the-states-are-shaping-the-regulatory-landscape-in-the-u-s/
https://www.insidehighered.com/news/2023/04/05/what-do-attacks-esg-mean-college-endowments
https://www.insidehighered.com/news/2023/04/05/what-do-attacks-esg-mean-college-endowments
https://www.pwc.com/gx/en/industries/financial-services/asset-management/publications/asset-and-wealth-management-revolution-2022.html
https://www.callan.com/blog-archive/2021-esg-survey/
https://www.govinfo.gov/content/pkg/FR-2020-11-13/pdf/2020-24515.pdf
https://www.dol.gov/sites/dolgov/files/ebsa/temporary-postings/prudence-and-loyalty-in-selecting-plan-investments-and-exercising-shareholder-rights-final-rule.pdf
https://www.texasattorneygeneral.gov/sites/default/files/images/press/2023.01.26_1 Complaint.pdf
https://www.reuters.com/business/us-senate-poised-consider-blocking-biden-esg-investment-rule-2023-03-01/
https://news.bloomberglaw.com/esg/biden-wields-veto-pen-for-first-time-to-block-anti-esg-measure
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they sought to include investments with high ranking ESG 
criteria, a 4-percentage point increase from the prior year. In 
the same study, 37 percent of private foundations reported 
that new managers’ commitment to ESG is important or 
very important in their hiring decisions, up from 34 percent 
the prior year. 

Looking at higher education endowments, the 2022 NACU-
BO-TIAA Study of Endowments showed an increase in 
interest and integration of responsible investing strategies, 
with more than 86 percent of 678 institutions reporting that 
ESG is included in their investment policy. More modest but 
increasing numbers of respondents report having respon-
sible investments already integrated across their portfolio 
asset classes.

One might conclude that the rise in ESG appetite across 
the nonprofit sector has surpassed the rise in anti-ESG 
sentiments and policies, even during a time of growing 
uncertainty around the DOL ruling and state laws. Macro-
economic data and projections mirror these trends: assets 
under management (AUM) in ESG strategies across sectors 
are expected to increase dramatically. 

THE DOL RULE IS ONE OF MANY  
REGULATORY SIGNALS TO WATCH

National and international policy and regulatory develop-
ments point toward further growth and development of this 
market segment across the nonprofit sector. More capital 
is flowing into these strategies, via the U.S. Inflation Reduc-
tion Act, which committed $369 billion in funding for clean 
energy and climate priorities, and the EU’s Green Deal, all 
adding to ongoing strides in global climate financing. But 
according to the latest United Nations report, mobilization 
of finance by public and private sources still poses a major 
constraint to sufficient climate action. 

One bottleneck in deployment of those funds is a lack 
of concrete definitions, data, and benchmarking around 
sustainable investment and ESG more broadly. The EU’s 
attempts to standardize and increase transparency around 
such investments, through the Taxonomy, Sustainable 
Finance Disclosure, and other regulations, as well as the 
UK’s Stewardship Code for good investment governance, 
demonstrate the potential to address challenges often cited 
by U.S.-based investors about ESG. With more transparency 
and less regulatory confusion, U.S. pensions and the broader 
institutional investor landscape may follow in the footsteps 
of those in the EU with major climate and ESG investments 
to date. Upholding the DOL ESG rule is the first step in the 
process, and further frameworks being established by the 
SEC are forthcoming.

PERCENTAGE OF ENDOWENTS THAT INTEGRATE RESPONSIBLE INVESTING INTO VARIOUS ASSET CLASSES*
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*Note, the universe of survey respondents was not consistent from year to year. 
Source: 2022 NACUBO-TIAA Study of Endowments

https://www.pwc.com/gx/en/news-room/press-releases/2022/awm-revolution-2022-report.html
https://home.treasury.gov/news/press-releases/jy1128
https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/european-green-deal_en
https://www.climatepolicyinitiative.org/publication/global-landscape-of-climate-finance-2021/
https://www.ipcc.ch/report/ar6/syr/downloads/report/IPCC_AR6_SYR_SPM.pdf
https://www.euronext.com/en/news/esg-laws-regulation
https://www.frc.org.uk/investors/uk-stewardship-code
https://www.pionline.com/special-report-esg/despite-backlash-sustainable-investment-opportunities-soar
https://www.wsj.com/articles/secs-climate-disclosure-rule-isnt-here-but-it-may-as-well-be-many-businesses-say-854789bd
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CONCLUSION

When institutions and managers are able to implement 
ESG strategies, they can and should be tailored to their 
own needs, measured, and fine-tuned over time. The ESG 
Rule and broader debate has caused confusion and made it 
harder for some institutions to be public with information 
that could lead to increased responsible investment prac-
tices and advancement in the field. But upholding the final 
DOL ESG rule was one step towards solidifying a founda-
tional regulatory framework upon which to build. While the 
Uniform Prudent Management of Institutional Funds Act 
(UPMIFA) governs fiduciary responsibilities over charita-
ble endowment funds, time and further legal research will 
tell if state actions could supersede those powers, and the 
potential effects on investment practices and charitable 
giving to institutions that pursue ESG strategies. Common-
fund Institute will continue to track these public policy and 
regulatory discussions to better understand the implications 
for institutional investors. 

https://www.commonfund.org/responsible-investing
https://www.pionline.com/special-report-esg/anti-esg-pushback-forcing-asset-managers-awkward-political-corner
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Important Notes
Certain information contained herein has 
been obtained from or is based on third-party 
sources and, although believed to be reliable, 
has not been independently verified.  Such 
information is as of the date indicated, if 
indicated, may not be complete, is subject to 
change and has not necessarily been updated.  
No representation or warranty, express or 
implied, is or will be given by The Common 
Fund for Nonprofit Organizations, any of 
its affiliates or any of its or their affiliates, 
trustees, directors, officers, employees or 
advisers (collectively referred to herein as 
“Commonfund”) or any other person as to the 
accuracy or completeness of the information 
in any third-party materials.  Accordingly, 
Commonfund shall not be liable for any direct, 
indirect or consequential loss or damage 
suffered by any person as a result of relying 
on any statement in, or omission from, such 
third-party materials, and any such liability is 
expressly disclaimed.  

All rights to the trademarks, copyrights, logos 
and other intellectual property listed herein 
belong to their respective owners and the use 
of such logos hereof does not imply an affili-
ation with, or endorsement by, the owners of 
such trademarks, copyrights, logos and other 
intellectual property.

 
 
To the extent views presented forecast market 
activity, they may be based on many factors 
in addition to those explicitly stated herein. 
Forecasts of experts inevitably differ. Views 
attributed to third-parties are presented to 
demonstrate the existence of points of view, 
not as a basis for recommendations or as 
investment advice. Market and investment 
views of third-parties presented herein do not 
necessarily reflect the views of Commonfund, 
any manager retained by Commonfund to 
manage any investments for Commonfund 
(each, a “Manager”) or any fund managed 
by any Commonfund entity (each, a “Fund”). 
Accordingly, the views presented herein may 
not be relied upon as an indication of trading 
intent on behalf of Commonfund, any Manag-
er or any Fund. 

Statements concerning Commonfund’s views 
of possible future outcomes in any investment 
asset class or market, or of possible future 
economic developments, are not intended, 
and should not be construed, as forecasts or 
predictions of the future investment perfor-
mance of any Fund. Such statements are also 
not intended as recommendations by any 
Commonfund entity or any Commonfund 
employee to the recipient of the presenta-
tion. It is Commonfund’s policy that invest-
ment recommendations to its clients must 
be based on the investment objectives and 
risk tolerances of each individual client. All 
market outlook and similar statements are 
based upon information reasonably available 
as of the date of this presentation (unless an 
earlier date is stated with regard to particular 
information), and reasonably believed to be 
accurate by Commonfund. Commonfund 
disclaims any responsibility to provide the 
recipient of this presentation with updated 
or corrected information or statements. Past 
performance is not indicative of future results. 
For more information, please refer to Import-
ant Disclosures.

Published June 2023
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